1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


Case 3:14-cr-00196-CRB Document 1295 Filed 01/23/16 Page 1 of 6 


J. TONY SERRA #32639 
CURTIS L. BRIGGS #284190 
TYLER R. SMITH 
506 Broadway 
San Francisco CA 94133 
Telephone: 415/986-5591 

Attorneys for Defendant 
KWOK CHEUNG CHOW 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


UNITED STATES OF AMERICA, 
Plaintiff, 

v. 

KWOK CHEUNG CHOW, aka 
RAYMOND CHOW, 

Defendant 


CR 14-196 CRB 

DEFENDANT'S REQUEST TO RESET 
SUBMISSION AND HEARING DATES 
FOR MOTION TO DISMISS FOR 
EXTREME AND OUTRAGEOUS 
GOVERNMENT CONDUCT AND MOTION 
FOR NEW TRIAL 


HON. CHARLES R. BREYER 


/ 


TO THE COURT, ALL PARTIES, AND THEIR ATTORNEYS: 

Defendant's hereby request an extension of at least forty- 
five days for a re-submission of the motion to dismiss for 
extreme and outrageous government conduct [dkt. 1107] and a 
submission of a motion for a new trial pursuant to FRCP 33. The 
forty-five day estimate for submission is based on adequate 
funding by CJA . 1 These requests are based on the following 
factors which have made it impossible to submit these motions as 
required : 

1) The universe of discovery is extremely large and the 


‘This means that defense estimates forty five days if all 
positions are adequately funded. If they are not adequately 
funded then another request to reset dates will likely be 
necessary . 
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Court eliminated funding for the defense discovery 
coordinator just prior to trial which handicapped counsel's 
ability to locate files for review; 

2) The defense team lost three members of its staff 
subsequent to trial and defense counsel has a backlog of 
other cases, five of which are set for trial in the next 
sixty days which means only a minimal amount of time can be 
spent per day on these motions; 

3) No member of the defense team has been paid by CJA in at 
least 90 days causing extreme hardship which impacts the 
ability to devote time to these motions; 

4) Defense was never able to gain sufficient headway on the 
workload at trial, because of lack of funding and other 
well documented issues, that the original commitment to the 
Court to provide citations for the motion to dismiss for 
extreme and outrageous government conduct was not completed 
and still requires a substantial amount of work (lack of 
citation in the original motion is actually a symptom of 
the conditions effecting Chow's counsel regarding discovery 
and financial shortcomings; 

5) Counsel needs a substantial amount of time to review 
audio files which when played at trial did not sound 
consistent with what the transcript reported (and there 
were multiple versions of transcript indicating different 
interpretations) ; 

6) The amount of issues for the new trial motion are 
extensive, including the following: 
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A) This Court's violation of federal law for recusal 
and failure to disqualify Hon. Charles R. Breyer from 
presiding over any aspect of this case; 

B) A blanket protective order which was inappropriate 
and which deprived Chow the opportunity to counteract 
negative media publicity by the U.S. Attorney's Office 
and FBI; 

C) The Court's failure to ensure the government 
complied with discovery deadlines and failure to 
address discovery conditions despite defense counsel's 
written requests; 

D) The Court's failure to intervene in discovery 
issues as requested; 

E) The Court's failure to ensure Chow's indigent 
defense was paid in actuality as opposed to 
theoretically, and the Court's failure to set forth a 
memorandum addressing interim payment schedules 

ensure proper funding for counsel; 

F) The improper admission of evidence, including 
evidence regarding the Leung and Kong crime scenes, 
witnesses and exhibits; 

G) Improper jury instructions, including improper 
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instruction to the jury as to deliberate ignorance; 

H) The trial Court's failure to permit questioning 
into areas critical to Chow's defense; 

I) The trial Court's failure to allow substantial 
defense witnesses; 

J) the trial Court's failure to allow impeachment 
witnesses ; 

K) the trial Court's inappropriate instruction on 
participation of otherwise illegal activity; 

L) trial Court's prejudicial treatment of defense 
counsel and defendant in the presence of the jury; 

H) the Court's denial of opportunity to prepare to 
confront witnesses, specifically including shielding 
agents' true identities and improper CIPA protocol; 

I) the Court's exclusion of the public from the court; 

J) the court's allowance of placing Allen Leung's 
daughter on the witness stand to testify how her 
father's name was pronounced in Cantonese when the 
audio was of a conversation in English after her 
brother had an opportunity to testify and after Ms. 
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Leung witnessed the trial for several days; 

K) the government's failure to disclose Brady material 
and to disclose whereabouts of witnesses; 

L) the government's misrepresentations in surrebuttal; 

M) the Court's failing to permit the calling of 
government prosecutors as impeachment witnesses 
against Andy Li and Thau Benh Cam. 

N) the admission of perjured testimony on the part of 
cooperating witnesses; 

O) the Court's abrupt and unexpected hearing where it 
was insisted that defense counsel present offers of proof for 
all witnesses just days after an anticipated hearing had taken 
place. The suprise hearing resulted in counsel not being 
prepared to discuss in full detail, and also led to the 
reduction of defense witnesses by nearly 90% of what was 
originally presented to the Court. One harsh impact of the 
Court's course of action was that defense lost witnesses because 
it was over the Christmas and New Year holiday and only days 
notice could be given to witnesses if notice could be given at 
all. The most devastating impact was that defense counsel went 
from expecting six weeks to prepare Chow for trial and to 
prepare defense audio presentations to only a few days. Chow was 
forced to take the stand without being prepared which resulted 
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in a catastrophic first day of direct. 

Chow has numerous issues to be addressed in these motions 
and simply wants an opportunity to present evidence consistent 
with minimum standards for effective assistance of counsel. 
However, without proper staffing resources precluded counsel 
from accomplishing this objective in the present time frame. It 
simply is not possible under current conditions to complete 
before forty-five days. 


DATED: January 23, 2016 /s/ CURTIS L. BRIGGS 

J. TONY SERRA 
CURTIS BRIGGS 
TYLER SMITH 

Attorneys for Defendant 
KWOK CHEUNG CHOW 
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